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Wochnick, Heather M CIV USN (US)

From: Carr.Robert@epamail.epa.gov
Sent: Tuesday, October 12, 2010 8:44
To: Callaway, Rex CIV NAVFAC SW
Cc: Robert Elliott
Subject: Re: EPA Comments on  Draft FFA Amendments
Attachments: HPS.FFA Amendment#1.8 RLE 10-11-10.doc

There are a few issues we need to discuss regarding the FFA A Some are still in the conceptual stage, some are reflected 
in proposed language:  
 
Navy Obligations:  Modify definition to make it clear that the exception applies only to the implementation of the additional 
action not the evaluation, selection, etc.  
 
i.        Evaluating the need for amendments to and Explanations of Significant Differences (ESDs) from the 
Parcel B and G RODs, preparing and issuing such documents, and conducting any  additional remedial action 
required by such documents except for the obligation to conduct such actions to the extent the need for such 
action is attributable to any of the following:  
 
Emergency:  We need to be sure that the ETCA AOC and FFAA have consistent language regarding obligations to 
address emergency situations, but I expect that the ETCA is where that discussion needs to start.  
 
Additional Work:  If a Navy Retained Condition is encountered it may be most effective to have the work conducted by the 
Respondent.  The documents need to provide for that possibility and for appropriate oversight.    
 
Disputes regarding NRC:  If we agree that the AOC DR process should be used, the language regarding the reservation 
of rights in the FFA should cover both parties under the ETCA.  
 
 
Transitioning from the AOC to an O & M Agreement:  If we decide to use this approach, the suspension of Navy 
obligations will need to be conditioned on Respondents' compliance with the Agreement. 
 
WHEREAS, SFRA will perform work pursuant to the ETCA and the AOC, or a related O & M Agreement, 
certain Navy obligations under the 1992 FFA as to the Early Transfer Property should be suspended, revised, or 
otherwise changed as set forth in this Amendment; and 
 
The Navy’s suspended FFA obligations shall resume upon the Navy’s receipt of a Finding of Default, or upon 
the failure of Respondents to comply with the requirements of the O & M Agreement provided that the Navy 
shall be given written notice of Respondents' failure and shall have a reasonable opportunity to cure such failure 
or cause Respondents to cure such failure.  
 
See attached version which has Bob E's comments inserted into the document.  
 
 
 
 
Robert Carr 
415 972 3913 
FAX 415 947 3570/71 
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Navy Draft  
HPS.FFA Amendment#1.8.doc 
Navy Draft, 3 Sept 10 

 
 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
 REGION 9 
 AND THE 
 STATE OF CALIFORNIA 
 AND THE 

 DEPARTMENT OF THE NAVY 
  
 

 
IN THE MATTER OF: ) 
                                ) 
 U. S.    )     
Department of the Navy )  FEDERAL FACILITY AGREEMENT  
Naval Station    )  CERCLA Section 120 
Treasure Island -Hunters ) 
Point Annex   )  AMENDMENT NO. 1 RELATED TO  

    EARLY TRANSFER PROPERTY 
REFERENCED IN FOSET 1 

 
 

WHEREAS, on January 22, 1992, the Environmental Protection Agency (“EPA”), 
State of California Department of Toxic Substances Control (“DTSC”), San Francisco 
Regional Water Quality Control Board (“RWQCB”), and the Department of the Navy 
(“Navy”) entered into a Federal Facility Agreement (“the 1992 FFA”) requiring the Navy 
to identify, perform and complete all necessary response actions at the former Naval 
Station Treasure Island –Hunters Point Annex (“Hunters Point Naval Shipyard” or 
“HPS”) under the Comprehensive Environmental Response, Compensation, and Liability 
Act of 1980 (“CERCLA”); and   

 
WHEREAS, the Federal Government, for and on behalf of the citizens of the 

United States of America, acts as the steward of certain real property on which it 
operates and maintains military facilities necessary for the defense of the United States of 
America.  Certain military facilities are no longer required for that mission, and, in 
accordance with various base closure statutory authorities, the Department of Defense 
("DOD") closed and plans to dispose of real and personal property at those facilities; and.  
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WHEREAS, the former Hunter’s Point Naval Shipyard HPS was selected in 1991 
for Base Realignment and Closure; and   

 
WHEREAS, the Navy is authorized to dispose of real and personal property on 

Hunters Point Naval Shipyard ("HPS"), to the City of San Francisco or to a local reuse 
organization approved by the City, in accordance with Section 2824 (a) of the National 
Defense Authorization Act for Fiscal Year 1991 (Public Law 101-510), as amended by 
Section 2834 of the National Defense Authorization Action Act for Fiscal Year 1994 (Public 
Law 103- 160).  The San Francisco Redevelopment Agency (“SFRA”) is a local reuse 
organization approved by the City of San Francisco to accept conveyance of HPS property in 
accordance with the authorities set out above; and 

 
WHEREAS, the Navy and SFRA did execute and enter into that certain Conveyance 

Agreement Between the United States of America, Acting by and through the Secretary 
of the Navy, and the San Francisco Redevelopment Agency for the Conveyance of Hunters 
Point Naval Shipyard, dated March 31, 2004 ("Conveyance Agreement"); and 

 
WHEREAS, the City of San Francisco Redevelopment Agency (“SFRA”) has 

requested an early transfer of HPS Parcel B, with the exception of IR Sites 7 and 18 and 
the radiologically-impacted area around Building 140, and HPNS Parcel G  as described 
in the Finding of Suitability for Early Transfer, Former Hunters Point Shipyard, California 
(“FOSET”) 1 within the Hunters Point Shipyard Superfund Site, which will be referred to 
as the “Early Transfer Property”; and   
 

WHEREAS, the Navy and SFRA have entered into an Early Transfer Cooperative 
Agreement (“ETCA”) as a vehicle for the Navy to fund SFRA to complete any CERCLA 
response actions and to perform associated Long Term Obligations on the Early Transfer 
Property necessary to protect human health and the environment and to facilitate reuse and 
to commence with redevelopment; and 
 

WHEREAS, EPA Region IX, DTSC and RWQCB  have entered into an 
Administrative Order on Consent (“AOC”) with SFRA and HPS Development Co., LP 
(“AOC respondents”) which provides for the completion by the AOC respondents of 
CERCLA response actions and performance by the AOC respondents of associated Long 
Term Obligations on the Early Transfer Property for the protection of human health and 
the environment; and 
 

WHEREAS, the Navy has prepared a Covenant Deferral Request requesting that 
the Representative of the EPA Administrator approve the Early Transfer, with the 
concurrence of the Governor of California, in accordance with CERCLA Section 
120(h)(3)(C)(i)(I)-(IV) inclusive, which will demonstrate that the Early Transfer Property 
is suitable for transfer prior to the completion of all necessary response actions and for the 
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IX.  Section 39 (INSTITUTIONAL CONTROLS ) shall be added to the 1992 FFA.  
 

39.1. As a condition to deferring the CERCLA Covenant, land, water, and 
resource use restrictions required by the Parcels B and G RODs will be addressed 
as provided in those RODs, the Parcels B and G LUC RDs, and the FOSET.  The 
Navy and DTSC will establish the land, water, and resource use restrictions on the 
Early Transfer Property, by entering into a Covenant to Restrict the Use of 
Property (“CRUP”), prior to the conveyance of the Early Transfer Property. The 
restrictions contained in the CRUP also will be included in the federal quitclaim 
deed(s) transferring the Early Transfer Property to SFRA.  

 
39.2. These restrictions in the CRUP and the federal deed(s) will be placed over 
the property as a condition of deferring the CERCLA covenant in order to ensure 
the protection of human health and the environment prior to completing all 
remedial actions.  They shall also serve as key components of the remedial action 
required by the RODS for Parcels B and G.  The Navy shall report any activities 
prohibited by the CRUP and federal deed known by it or reported to it and take 
appropriate action as provided in the Parcels B and G LUC RDs.   

 
X. Section 40 shall be added to the 1992 FFA: 
 

40.   SELECTION OF RESPONSE ACTIONS  
 

40.1   Notwithstanding that the AOC respondents have assumed certain Navy 
responsibilities under the ETCA, consistent with Sections 7, 8, 9, and 12 above, the Navy 
and EPA shall be responsible for selecting any necessary CERCLA response actions 
required in addition to those required by the RODs for Parcels B and G.   

 
XI. Section 41 shall be added to the 1992 FFA: 
 

41.   EFFECT OF AMENDMENT NO.1 TO THE 1992 FFA 
 

41.1     Nothing in this Amendment to the 1992 FFA shall modify any term or 
condition of the 1992 FFA unless expressly set forth herein.  Nothing in this 
Amendment creates any third party rights.  

 
41.2     Nothing in this Amendment to the 1992 FFA shall require EPA or the State 
to perform response actions at the Early Transfer Property. 

 
41.3     Nothing in this Amendment to the 1992 FFA shall affect whatever ability 
the Navy has to contract or agree with third parties to conduct response actions for 
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Navy Obligations. 
 

41.4     Nothing in this Amendment to the 1992 FFA will be precedent for 
agreements concerning any other Superfund Site. 

 
XII. Section 42 shall be added to the 1992 FFA: 
 

42. NAVY NOTICE AND RESPONSIBILITIES IN EVENT OF MATERIAL 
BREACH BY SFRA OR HPS DEVELOPMENT CO., LP, OR ESCA DISPUTE.  

 
42.1     The Navy shall notify EPA in writing within 15 calendar days, with a copy 
to DTSC and RWQCB, upon learning of any information that may constitute a 
material breach by SFRA OR HPS Development Co., LP, under the ETCA, or 
within 15 calendar days of a dispute arising under the ETCA. 

 
AUTHORIZED SIGNATURES 
 
Each of the undersigned representatives of the Parties certifies that he or she is fully 
authorized by the entity he or she represents to enter into the terms of this First 
Amendment to the 1992 FFA and to legally bind such entity to this First Amendment to 
the 1992 FFA. 
 
IT IS SO AGREED: 
 
by 
 
UNITED STATES DEPARTMENT OF NAVY 
 
 
 
_____________________________________ 
 
Deputy Assistant Secretary of the Navy (Environment) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
 
 
 

______________________________   ________ 
Deputy Regional Administrator 
U.S. Environmental Protection Agency Region IX  
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CALIFORNIA DEPARTMENT OF TOXIC SUBSTANCES CONTROL 
 
 
 
______________________________  _________ 
 
Office of Military Facilities  
California Department of Toxic Substances Control 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
 
 
 
_______________________________  __________ 
Executive Officer  
California Regional Water Quality Control Board 




